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Family Act

Basic principles of guardianship foradults

1. There shall be no plenary guardianship.

2. Use of guardianshipisforeseen onlyif all other possible alternatives are exhausted.

3. The principle of minimalrestriction should be applied if apersonis placed underguardianship.

4. Although will and preferences of the person should be taken into account and guardian should
supportthe personindecision making, the complete conceptis still far from Article 12 CRPD since the
substitute decision-mkaing model is stillremainingandisled by the bestinterests doctrine.

Proceeduralaspects

5. A person against whom the proceedingfordeprivation of legal capacityisinitiate d is authorized to
issue apower of attorney to be representedin that proceeding. If such apower of attorney issued, the
centre for social welfare will notappoint aguardian ad litem.

6. If person concerned did not issue power of attorney, the centre for social welfare will have to
appoint guardian ad litem to represent person in the proceeding. However, to avoid conflict of
interests, the centre of social welfare will not be able to appoint its worker as a guardian ad litem.
Furthermore, if procedure for deprivation of legal capacity is initiated by another person (e.g. family
member) thenthatpersonisnoteligibleto be appointed asaguardian ad litem.

(In proceduralterms, this would in practice make deprivation of legal capacity less attractive— family
members who wish to settle their property issues through abusing legal incapacity of other members
will be reluctant to use this instrument if they are notable to take immediate control on legal matters
of the abused member. Furthermore, centres for social welfare will be reluctant to initiate these
proceedings if they not able to appoint their workers as guardians ad litem. Due to these procedural
changes, significantly lower numbers of initiated proceedings per year could be expected.)

7. As to the power of attorney in paragraph 5, the person concerned may, as he wishes, appointa
guardian ad litem through an advance directive signed at the office of the publicnotary.

8. There will be no automaticjudicial revision on legal capacity of person concerned, but the ce ntre for
social welfare must perform administrative revisions every threeyears.
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9. A person deprived of legal capacity will be able to appoint her/his guardian in an advance directive.
The centre for social welfare is due to appoint that person as a guardian only if the person is eligible
to be a guardian accordingto the law.

10. It will be possible to appoint more than one guardian to person concerned.
Marriage and family rights

11. People deprived of legal capacity will be able to marry with a permission of aguardian. The Court
will decide whetherto allow marriage only if guardian refuses to give permission.

12. Persons deprived of legal capacity have the right to initiate a dissolution of marriage in judicial
proceedings. In judicial proceedings the Court will allow participation of persons deprived of legal
capacity independently of her/his guardian after performing test of mental capacity and concluding
that personisable to understand meaning of the judicial actions taken.

13. Person deprived of legal capacity can register as a biological father or mother of a child with no

interference of the guardian or centre for social welfare. Furthermore, a mother can give permission
for herchildto be recognized by a father, regardless of alack of legal capacity.

14. If person deprived of legal capacity is not able to perform parental duties, he/she will not be
deprived of parental rights. Instead, parental rights will be 'atrest' until ability to perform such duties
isrestored.

Otherissues

15. Guardians and centres forsocial welfare willnolonger be ableto sell the whole property of person
concerned and this would be reserved only forextreme situations. Only 2/3 of persons' property can
be sold. (This would significantly reduce interests of potentional abusers since they commonly would
not like to co-own property with their proteges.)

16. Some decisions about health of persons deprived of legal capacity would be onlydone after spedial
judicial proceeding conducted. The decision making is here given to the person concerned who may,
at the time when having legal capacity, issue an advance directive and decide on the matter. If not
doing so, guardian is not allowed to do that, and only the court can decide. These decisions concem
sterilization,abortion, organ and tissue donation, participation in biomedical research and life support
measures.

The special proceeding before the court is foreseen by the law. At the first instance, the county civil

courts in panel of three judges will bring such decisions. At the second instance, the decision will be
finally done by the Supreme Court of the Republic of Croatia in panel of five judges.

Act on Protection of Persons with Mental Health Problems

General terms

This document has been produced with the financial

assistance of the European Union. The contents of this
document are the sole responsibility of PERSON (Partnership
to Ensure Reforms of Supports in Other Nations) and can under

no circumstances be regarded as reflecting the position of the
European Union,



PERSON

1. The conceptof legal capacity is separated fromthe conceptof mental capacity. Lack of legal capacity
doesnotmeanthat personis not capable of making decisions and giving consent to medical treatment.

2. However, there will be no presumption of mental capacity forany person. Psychiatrists would have
to assess mental capacity before conducting any medical procedure and if person is not capable of
decision making, then special provisions of the law would apply depending on circumstances. Mental

capacity assesment test was introduced to the law on the basis of the Mental Capacity Act 2005
(England and Wales).

Involuntary placement in a psychiatric institution

3. When personis placed in a psychiatricinstitution upon the consent provided by the guardian, such
placement will nolonger be consideredas voluntary. However, it wouldalso not automatically require

judicial proceedings as forthe purpose of ,,forced placement”. There will be two categories of persons
placedininstitutions upon decision of aguardian: (1) non-protestingand (2) protesting persons.

4. In case of non-protesting persons, who never object to the decision of a guardian, the Disability
Ombudsman would have authority to check in every single case whether placement into psychiatric
hospital was justified. If the Disability Ombudsman is of the opinion that placementis not justifable, it

would inform a competent court which must initiate judicial proceedings for forced placement,
accordingto Article 5 ECHR.

5. In situations when person is objecting to the decision of a guardian on placement into psychiatric

hospital, the hospital must initiate judicial proceedings before the same court as mentioned in the
previous paragraph.

6. The court will allow person deprived of legal capacity to participate inthe proceeding.

7. The concept of advanced directive isalsoimplemented in the law through the 'trusted person' (see
laterspecial section). The trusted person can also make a substitute decision for placement in hospital,

but if person concerned objects, then the Disability Ombudsman would decide on eventual initation
of judicial proceedings.

Special medical treatments and biomedical research
8. Psychosurgery remaines prohibited in absolute terms.

9. Surgical sex-reassignment of transgender and intersexual persons is permitted, but non-therapeutic
sterilisationis stillprohibited.

10. The use of electroconvulsive therapy is made more strict. Although there wereinitativesto prohibit
this method, no agreement was done by the psychiatric professionals.

11. The requirements for performing bio-medical research are made more strict. The research would
be possible to be done only after valid consent given by each subject involved and after research
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approved by the Committee on Rights of Persons with Mental Health Problems. The measuresto avoid
conflict of interests when psychitric professional performs research on his patients are regulated.

12. Nosubstitute decision makingis possible for special medical treatments or biomedical research.
Measures of restraints

13. Most important change was to introduce special judicial proceeding to protect persons from
excessive and nonjustifable use of restraints or hyper-medication. Person concerned, its guardian or
person of trust are able to initiate such a proceeding at the court, and the court would be able to
undertake the measures according to special legislaton (e.g. to order the hospital to stop using
measures). If that special court would find measure of restraint to be not justified, then person
concerned would have right to seek damage compensation.

14. The social care homes are allowed to use measures of restraints on the same basis as psychiatric
hospitals. High fines are proscribedfor those social care homes which do not follow the regulations by
the law. (We had to regulate this because the use of restraints is wide spread in social care homes.
Basically, since no of them have psychiatrists employed and they are not able to do that from
organizationalreasons, no social care home would be able to use measures of restraints.)

Advancedirective

15. Any person will be able to make an advance directive and appoint one trusted person to make
decisions on his/her behalf concerning health matters. Decisions of the trusted person have greater
powerthan decisions of a psychiatrist oraguardian. If there would be any significant conflict between
the trusted person and a psychiatrist (e.g. when it comesto bestinterest),aspecial judicial proceeding
would be conducted.
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